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This paper will discuss how Kant and Kantian systems may offer an account in support of civil disobedience (non-violent resistance).   An integral part of this argument will be grounded in Kant's First Formulation of the Categorical Imperative (Universalizability Test) and in examining an agent of action's (a citizen's) moral responsibility in applying it.  It will then become necessary to address any discrepancies between moral duty (and moral law) and positive duty (and positive/civil law) from a Kantian perspective, given St. Augustine's assertion that "an unjust law is no law at all." Kant's Second Formulation of the Categorical Imperative and his Kingdom of Ends (ideas of autonomy, freedom, and dignity) will also be brought forward in application to civil disobedience.  Ultimately, the question this paper shall seek to answer will be this rather perplexing question: Whether or not our duty to respect laws, as described by Kant, allows or requires us to respect laws in silent obedience or civil disobedience.  The position taken in this paper is that Kantian thinking allows for civil disobedience, and even requires it when a law is unjust, but that it also works to define the limits of its legitimate practice.

Kant's First Formulation of the Categorical Imperative, that one should "act only according to that maxim by which one can at the same time will that it should become a universal law," holds several important implications for civil disobedience (302).  At first, in applying this Universalizability Test, it seems that civil disobedience would be entirely justified if, in fact, some law were unjust since unjust laws cannot be universally willed and therefore should not be the maxims by which one morally abides.  However, some would also use the First Formulation of the Categorical Imperative to argue the contrary, that one could not universally will that a person act upon the maxim, subjectively interpreted, that "an unjust law is no law at all" since this would inevitably lead to political chaos or anarchy.  We shall examine these seemingly opposing arguments.


We will first address the latter of the two applications of the Universal Law.  One may argue that the First Formulation of the Categorical Imperative prohibits the practice of civil disobedience because one cannot universally will that any individual or faction nonviolently disobey a particular law that he or she felt unjust.  The reason for this sentiment is perhaps not so much morally alarming as it would be politically and pragmatically chaotic, for to be able to universally will that one can non-violently oppose legislation thought to be unjust is to simultaneously will that the very tenants of a government or constitution can be justifiably undermined.  For obvious reasons, this could result in certain degrees of anarchy, and no government or state would have any real authority, stability, or security, which coercive laws are meant to induce.  In addition, because there is no supreme authority or true third party to determine ultimate justice or injustice in a dissent between citizens and the state, the maxim behind civil disobedience would quickly, in practice, become "disobey a law whenever you disapprove of it."   In other words, claims of injustice would be made from every which direction.  There seems to be an inherent problem in the  subjectivity of Saint Augustine's assertion that "an unjust law is no law at all."  What would the response be to this assertion-- that Kantianism (First Formulation of the Categorical Imperative) would not provide for civil disobedience because the maxim which justifies its practice  both itself contradicts the very foundations of the coercive nature of state and in application would lead to chaos, and therefore cannot be universally willed?  


The response would be something similar to this.  Kantian reasoning would respond by highlighting the moral responsibility that an agent of action has in determining and considering the many other relevant facts in determining sound maxims.  This is really very logical; one cannot claim some law or institutionalized practice to be unjust on the basis of an isolated set of observations or conclusions.  For example, a teenager in the United States can claim a municipal curfew law to be unjust based on the facts that the curfew applies only to minors who are residents of the community, that it limits his social autonomy, and intrudes, to a great degree, upon his overall happiness.  He feels that he is then permitted to engage in civil disobedience since an "unjust law is no law at all."  However, this young man is not considering the other factors which make the law, in fact, just-- specifically, concerns for public safety; he has isolated the facts of his interests.  This example shows that  Kantian moral philosophy requires moral agents to exercise moral responsibility in applying the Universalizability in a factually holistic manner; thus the maxim behind civil disobedience would not provoke, in Kantian thinking, a circus of incessant claims of injustice, as one might fear.


It has just been established that Kant requires of an agent of action moral responsibility in deciding which maxims to act upon and which not to act upon.  Applying the Universalizability Test once again, we see that truly unjust laws cannot be universally willed as maxims upon which one should act or engage in civil disobedience against.  This seems fairly obvious; anything that is unjust cannot be willed as a maxim by which others should also act.  Therefore, we must say for now that Kant's First Formulation neither endorses nor rejects the act of civil disobedience, but instead is a vehicle of Kantian moral philosophy which at least allows for civil disobedience but limits its practice.  


There is still the lingering dilemma of the subjectivity of deeming something just or unjust.  There must either be an objective set of criteria by which to qualify injustice or a legitimate third party.  While there is no actual third party, by the very nature of the opposing forces of citizen and state, some refer to examples of arbiters such as the United States Supreme Court, and yet the court is but a defender of the federal constitution, which Kant would argue is synonymous with the state itself.  An objective set of criteria can theoretically be set forth, but its presence would amount to little, just as even the objective criteria of our nation's Constitution is a battleground for both interpretation and the subjectivity of legislators and the court.  Perhaps subjectivity is no dilemma at all, since, as Kant writes, "nothing remains which can determine the will objectively except the law and subjectively except pure respect for this practical law.  This subjective element is the maxim that I should follow such a law even if it thwarts all my inclinations" (294).  Is Kant saying here that there need not be subjectivity nor objective arbiters when the law itself objectively demands our respect and therefore our silent obedience?   Is Kant explicitly saying that we must obey the laws, even if they are unjust?  


No. Kant differentiates between our moral duty and what he calls our positive duty.  His Third Proposition of Morality is "Duty is the necessity to do an action from respect for law," because "the preeminent good can consist only in the conception of the law itself" (294); it is important to remember that Kant is speaking of moral law here.   However, Kant also comments that "All resistance against the supreme legislative power…is the greatest and most punishable crime in a commonwealth, for it destroys its very foundations" (Wit).  From a strict observation of Kant's rhetoric, it seems clear that the only thing which can objectively guide our will is the moral law itself, and out of a necessary moral duty, we must respect it by obeying it fully.  As a necessary corollary, Kant does provide that when a law is unjust because it invades the human right to autonomy and freedom (which enables us to fulfill our moral obligations), men and women are justified in non-violent resistance against civil law.  This is supported by both the First and Second Formulations of the Categorical Imperative, Kant's idea of the Kingdom of Ends, which we will soon discuss, and also a Kantian discussion of moral and positive law. 


The pillars of civil disobedience would assert that moral law has some sort of precedence over positive law, positive law being laws which are imposed on humans by human authority (Wit).  The question for us therefore becomes whether Kant or Kantian reasoning accounts for giving  priority to either moral or positive law.  One should notice an inherent tension between moral law and positive law, unless, of course, a particular set of positive laws were based upon or superimposed upon a set of moral laws.  An important characteristic of positive law is its "coerciveness" (that law is enforcable and that its disobedience has legal consequence) whereas the moral law is non-coercive and cannot be enforced (though it may be argued that there are consequences) (Wit).  What is being said about the nature of positive law, therefore, is that its legitimacy depends upon it being obeyed and to a certain extent, revered; moral law is valid whether or not it is observed (Wit); this is the tension.  Therefore, when a citizen (a moral agent, simultaneously) finds him or herself in a conflict of interests between morality and laws of the state, the question, in application, is whether or not Kant can justify the use of civil disobedience.  Though Kant would assert the absolute prevalence of ethical laws (that they are what should rule our actions), he seems to simultaneously assert that laws of state must be obeyed out of a requirement of pure reason.  I argue that Kant is asserting the validity of both moral and positive law, but that when positive law impedes upon moral law, there is a need for civil disobedience.  Kant, then, because his rhetoric and philosophy seems to suggest a vigilant obedience of civil law and the need to be ruled by laws of ethical behavior, must be suggesting a "heteronomy" of law (Wit).  Thus whenever there is a conflict between moral law and positive law, where there is injustice, when an agent has exhausted other means of rectification, as King asserts, and when an agent is prepared to accept the legal consequences of his or her actions, than Kant would provide with the option for civil disobedience.  Kant, however, not only must allow for the legitimate practice of civil disobedience, given the fundamental heteronomy of law (the Kantian observation that positive law imposes against moral law), he, to an extent, requires it of moral agents because it is the most conducive and justifiable (and itself morally worthy) means for retsoring our ability to act out of duty to moral law (Wit).  Perhaps we should say that Kantianism provides for the potentiality of civil disobedience, and in many cases, requires it out of respect for the supremacy of moral law.


Now would be an appropriate time to confront the still lingering words of Kant which so strongly convey a disapproval of any such civil disobedience, "All resistance against the supreme legislative power…is the greatest and most punishable crime in a commonwealth" (Wit).  Kant's opposition to the idea of civil disobedience must only be characterized as a strong suspicion of it.  It must be reiterated that Kant and Kantian thinking calls for civil disobedience only as a reaction to unjust laws, using the Categorical Imperative to limit its volatility.  Kant would maintain that "resistance against the supreme legislative power" is indeed a "most punishable crime," but only when just laws are resisted.


Before giving a more comprehensive, cohesive, and cumulative view of Kant's account for civil disobedience, this paper will briefly confront two more things: the Second Formulation Categorical Imperative and the Kingdom of Ends.


How does the Second Formulation of the Categorical Imperative, to "act so that you treat humanity, whether in your own person or in that of another, always as an end and never as a means only," apply to injustice and the justification of civil disobedience (305)?  This is merely to say that when humans are used as means and not realized as ends in themselves, there is injustice.  Injustice institutionalized in unjust laws are therefore in direct opposition with Kantian moral philosophy.  

Kant uses the Kingdom of Ends to explain that "Autonomy is thus the basis of the dignity of both human nature and every rational nature" (308).  Kant asserts than an individual must have freedom; however, it is wrong to say that because a man must have freedom, he has freedom from authority.  Kant's freedom most certainly does not directly oppose the idea of coercive authority, though it does seem to imply an intellectual freedom to seek progress, truth and justice, and thus to be able to challenge human authority when the freedom to act upon moral law is contradicted in positive law.

Another way to ask the ultimate question then becomes, does our moral and civil duty to obey respective laws require us to respect them in silent obedience or civil disobedience?  As a necessary corollary from Kant's Third Proposition of Morality, that  we have a moral obligation to obey the law, we must conclude that we, as moral agents and citizens, have the duty to disobey civil laws when they impede on our freedom and autonomous ability to act according to laws of morality.  Though in practice, civil disobedience is an option, given the circumstances, that is chosen as a last course of action by the will of the agent, Kantian reasoning would require civil disobedience, else our moral obligation would be weakly situated sort of obligation, subservient to human laws; if civil disobedience were not required in the face of unjust laws, then Kant would be admitting to the supremacy of civil law over moral law.  Therefore, for the sake of all the momentum behind an agent's moral duty, we must be obligated to disobey civil law when it is unjust.

Concluding, we shall draw upon all the elements of this discussion for a more holistic picture of what Kant and Kantian reasoning tell us in account of civil disobedience.  In Kantian thinking, there are several enveloping ideas.  Two important ideas are seemingly opposed: Kant argues at once that people should behave according to ethical principle and also that we have a moral obligation to obey the law.  Though these seem to be directly opposed, this can be explained; Kant's "law" must be interpreted as meaning that we have only a moral obligation to obey the moral law and the civil laws when they are just in ideology and practice.  The First Formulation of the Categorical Imperative, as we have concluded, supports the possibility of civil disobedience since unjust laws cannot be universally willed, but limits its practice with the Kantian application of moral responsibility.   The Second Formulation of the Categorical Imperative confirms the immorality of using humans as means, and thus condemns injustice.  The Kingdom of Ends supports freedom and autonomy, even freedom to challenge an authority responsible for the legislation of unjust laws.  The heteronomy of law provides for the necessity of a Kantian justification if civil disobedience (for moral law to override positive law) based on a subject's individual discretion.  All this together suggests that Kant and Kantian thinking, essentially from necessity of the heteronomy of law, allows Kant to legitimately and simultaneously advocate the obedience of both moral and positive law, ethical and civil, except when civil law prevents a moral agent from first obeying laws of morality.   Kant may say that we have a duty to obey both moral law and just civil law, but that by necessity, civil disobedience is required as a method for agents to be able to act upon the maxim that "an unjust law is no law at all" (when there is an unjust law), and to somehow resolve the conflict between moral law and positive law so that moral law can remain supreme.  Nonetheless, civil disobedience remains a suspicious potential course of action since it undermines the practical supremacy of the state; to be able to say that moral law is above all positive law is indeed a serious claim.  Until moral law and positive law become synonymous, there will always be a precarious, by nature, but ideologically sound Kantian justification for civil disobedience.
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