1. Kelly agreed to sell Mickey 1,000 shares of stock for $20 a share ($20,000).  Delivery was to occur one week from the date of sale.  Mickey borrowed the money from a bank, incurring $500 in prepaid interest and other nonrefundable fees.  On the date for delivery, the stock was selling on the New York Stock Exchange for $25 a share ($25,000).  Kelly refused to perform.  How much can Mickey recover? 

a. Nothing, because Mickey has not paid for the stock yet.

b. $4,500

c. $5,000.

d. $5,500

e. An injunction ordering Kelly to deliver the stock. 

2. In 1998, a car driven by Frankie hit a car driven by Sascha.  Sascha suffered serious injuries, including $20,000 in hospital bills, $5,000 in lost income, and significant pain and suffering.  Sascha sued Frankie for negligence.  Frankie denied negligence, in the belief that Sascha ran a red light while Frankie had the green.  In 1999, Frankie agreed to pay Sascha $25,000 if Sascha agreed to release Frankie from any further liability on the tort claim.  Sascha agreed, took the money, but refused to drop the tort suit or to sign a release.  Sascha argued that Frankie had a preexisting duty to pay more than $25,000, so the agreement to pay only $25,000 was not consideration for her promise to release the tort claim.  Will Sascha prevail? 

a. No, because Sascha probably never intended to drop the suit, making the contract fraudulent on her part.

b. Yes, because Sascha probably never intended to drop the suit, and the fraud makes the contract voidable, not enforceable.

c. Yes, but only if Frankie really was negligent, since that negligence would create a preexisting duty to pay more.

d. No, because Frankie gave up the right to litigate his defense that Sascha, not Frankie, was negligent in running the red light, which is consideration for Sascha's promise.

e. Yes, because Frankie's willingness to pay $25,000, even from an insurer, indicates that Frankie really didn't believe that Sascha ran a red.

1. Owen hired Conner to pave sidewalks in a housing development in exchange for $50,000.  Conner paved almost exactly one-half the sidewalks in almost exactly one-half the time specified in the contract for completion of the project.  Conner's expenses at that point had run $20,000, half the expenses he expected to have on the whole job.  Owen repudiated at this point.  What damages can Conner collect?  How are they calculated?

 

Had the contract been performed, Conner would have received $50,000.  But he would have needed to finish the work, as well.  He can recover $50,000 minus whatever he saved by not having to perform the second half of the job.  On an essay, you could raise arguments about how much the second half of the job would cost.  But on these scant facts, there is no indication that the second half would cost any more than the first ($20,000).  Thus, the recovery probably would be $50,000 - $20,000 = $30,000. 

You get to the same place by adding expenses so far plus profit.  Expenses so far are given.  You need to calculate profit - $50,000 minus the total cost of the job.  Again, you need an assumption about what the second half will cost in order to compute the total cost of the job.  Assuming, as above, $20,000 for each half, total cost = $40,000, so profit = $10,000 (= $50,000 - $40,000).  Thus, expenses so far plus profit = $20,000 + $10,000 = $30,000. 

1. The contract is the same as the preceding problem, but Conner's expenses after completing half the job in half the time totaled $28,000, somewhat higher than Conner anticipated.  Under these circumstances, how much would Conner recover after Owen's repudiation?

 

Conner still would have received $50,000 for the entire job.  But savings seem higher.  The first half of the job cost $28,000.  With no indication that the second half will cost any less, it seems likely that Conner would collect only $22,000: $50,000 minus the $28,000 he saved by not finishing the job.  Conner was in a losing contract:  it would cost $56,000 to do the work, but he would only collect $50,000 for it.  The loss ($6,000) remains with him.  The same is true on expenses so far plus profit:  profit is -$6000; $28,000 + -$6,000 = $22,000. 

1. On Friday, Sandy agreed to sell Bobby 200 shares of common stock in Intel for $100 a share (a total of $20,000).  The exchange was to take place on Tuesday.  That day, the stock was selling on the market at $130 a share.  Sandy reneged. What damages may Bobby recover?

 

It will cost Bobby $26,000 to cover (buy new shares), but s/he would have spent $20,000 to get these shares.  The breach forces Bobby to spend $6,000 more than s/he would have spent under the contract.  You word this other ways.  Bobby would have received shares worth $26,000, but saved $20,000 s/he would have had to pay for them.  Bobby's expenses so far are $0 and her profit would have been $6,000.  (If s/he had already paid the $20,000, expenses so far will be $20,000 and savings will be $0).  In any event, s/he can recover $6,000. 

1. On the facts of problem , Bobby could not find substitute shares of stock on the market.  He repaid the loan he had arranged for the $20,000 purchase price, but of course was unable to get the bank to return the pre-paid interest and various finance charges amounting in all to $200.  May he recover this sum from Sandy as reliance expense in addition to the damages in the preceding problem?

 

No.  Those were expenses Bobby would have incurred even if the contract had been performed.  Bobby still gets $26,000 minus savings.  Or expenses so far (now $200) plus profit (now $19,800).  You can't count the whole $20,000 as profit once you know there were other expenses incurred in order to earn the profit. 

1. In problem , Bobby paid Sandy $2,000 on Friday as a down payment for the shares.  Is Bobby entitled to recover this in addition to any damages?

 

Bobby recovers the $2,000 under any approach.  We may not add it to the recovery because the formula we use may already include it.  Expenses so far would be $2000 plus profit of $6,000 would equal $8,000.  We won't add the $2,000 in again.  Similarly, Bobby would have received shares worth $26,000, but saved $18,000 (the unpaid portion of the price; s/he didn't save the $2,000 already paid), for a total of $8,000.  If you use cover price minus contract price, you get $6,000.  You need to remember that the UCC formula allows recovery of any portion of the price already paid plus cover price minus contract price (and plus incidental and consequential damages, if any). 

1. In problem , Intel was selling for only $90 a share on Tuesday.  Bobby made a down payment of $2000 on Friday.  Is Bobby be entitled to recover this sum as damages for breach of contract?

 

This time we have a losing contract.  Bobby would have received shares worth $18,000, but would have had to pay another $18,000 for them.  He has not suffered a loss from the breach.  Still, we might allow a restitution recovery.  Sandy may be unjustly enriched if allowed to keep the down payment and not deliver the stock.  (Of course, that would be foolish for Sandy, since the contract is favorable.  But sometimes this can happen.) 

1. Terry agreed to sell Chris a tract of land in exchange for $300,000.  Before performance was due, Chris reneged and refused to buy.  The value of the land was approximately $260,000 on the date performance was due.  Can Terry sue for the price?  Can s/he get specific performance?  Is there a difference?  If he can't do either of these things, what are his damages?

 

Terry cannot recover the price.  Terry still has the land.  S/He never would have both the land and the price.  Terry probably cannot get specific performance because damages seem perfectly adequate to replace what s/he lost - money.  Damages will be the difference between the contract price and whatever price Terry gets from another buyer (aka resale price) if s/he resells or could have gotten from another buyer (aka market price) if s/he does not resell. 

1. Leslie agreed to buy 10,000 aluminum screws from Shelly for $15,000, delivery on June 1.  Shelly was unable to make delivery on June 1.  Leslie found there were no aluminum screws available on the market at that time.  He therefore purchased steel screws for $16,000, the market rate at that time.  The market value of aluminum screws on that date was $10,000, but Quinn would not have been able to procure any for immediate delivery.  What damages does he have, if any?

 

As long as the purchase of steel screws was reasonable and in good faith, Leslie can recover cover price minus contract price - $1,000.  Assuming the need for immediate delivery was real, the cover transaction does not seem amiss. 

Extra Credit: What is wrong with the facts in the preceding problem?  Which fact just doesn't make any sense at all? 

How could the market price be $10,000 if no one will sell them for that?  If you offered enough money, wouldn't someone sell (even if it meant breaching another contract)?  Isn't the amount it would take to persuade someone to sell the real market price?  (Even I succumb to rhetorical questions at times.) 

1. Alex agreed to buy a carload of fresh cauliflower from Sean for a price of $6,000.  Before the car was shipped, Alex repudiated the contract.  The market value of the cauliflower was $4,000 on the date of repudiation and also on the date performance was due.  When Sean tried to resell the cauliflower for that price, however, most potential buyers seemed to know Sean was stuck with a car of produce that would soon spoil.  Thus, the best offer Sean could get was $5,000.  Can Sean recover any damages from Alex?  How much?

 

As long as the actual resale transaction is reasonable, Sean can recover contract price minus resale price - here, $1,000 because I goofed up the facts.  The problem only makes sense if we switch the $4,000 and $5,000 figures.  On that problem the recovery would be $2,000. 

1. Orlis leased a suite of offices to Ely & Associates, under a written lease for a period of five years at a tent of $1,000 a month.  After one year's occupancy, Ely & Associates decided to build their own office building because economic conditions (land prices, interest rates, etc.) were ripe.  They moved out and notified Orlis that they had vacated the premises and did not intend to resume occupancy.  How much can Orlis collect from Ely & Associates as damages?

 

Orlis would have received an additional $48,000 during the last 4 years of the lease.  If Orlis rents the offices to another, we will subtract the amount it actually gets.  But what if Orlis doesn't even try to relet the offices?  The avoidable consequences doctrine normally would subtract the amount  they could have received by releasing the offices, even if they don't release the offices.  But real estate is subject to a traditional exception.  At common law, the landlord did not need to try to relet the premises.  It could sit back and collect rent without any reduction.  Today, many states by statute have abrogated this rule for residential leases.  But it remains common for commercial leases to be treated as if the landlord had no duty to mitigate damages. 

1. Harold agreed to buy 2 commercial ovens from Baxter for $50,000.  Harold needed them for his bakery business, as Baxter knew.  Baxter delivered the ovens two months late.  As a result Norton was unable to use them in his bakery during that two month period.  (Harold did not buy substitute ovens because other suppliers would take more than two months to manufacture and deliver them.)  Harold's  bakery was operating at full capacity.  If the ovens had been delivered on time, Harold could have sold additional bread at a profit of $8,000 each month.  What damages, if any, may Harold recover?

 

The question involves foreseeability.  Since Baxter knew Harold would use the ovens for profit, lost profit from late delivery seems foreseeable.  It also was unavoidable, since substitute ovens could not be obtained any more quickly.  Thus, the full profit ($16,000) seems recoverable. 

1. Sam agreed to sell Belle Acres, a farm, to Brennan.  In the contract, Sam promised to repair a cattle guard before transfer of the property.  Sam did not repair the guard.  Brennan, unaware that the guard was not repaired, put cattle on the farm.  Some of them escaped and have never been found.  Their value is at least $6,000.  Can Brennan recover?

 

Again, foreseeabillity is an issue.  You might argue that Brennan should have mentioned that the land would be used for livestock.  But it seems likely Sam knew that.  Why else would Brennan want the cattle guard repaired?  Cattle escaping seems the natural consequence of an unrepaired cattle guard.  Foreseeability seems satisfied. 

You could tackle avoidable consequences.  It might be unreasonable for Brennan to put cattle on the land without inspecting the cattle guard to see that it was repaired.  But this requires Brennan to anticipate a breach.  Avoidable consequences generally applies to losses you incur from unreasonable conduct in dealing with a breach once you know about it. 

1. Chris, a general contractor, bid successfully on a job for Archie.  Chris began performance, but Archie, without good cause, called off the contract.  Chris moved the employees and machinery to another job.  In computing Chris's recovery, will the amount earned on the other job be deducted from the damages recoverable against Archie?

 

No.  Construction is generally an exception to the requirement to take other work.  The explanation  relates to the usual practice in the construction industry.  Most contractors can handle several jobs at once by hiring more workers.  That is so common that the law presumes the contractor could have done both jobs.  (The case that explored this was deleted from the new edition of the casebook, so don't be worried if you didn't figure this one out.) 

1. Charlie agreed to sell Bert all the rivets Bert required for Bert's business at a price of $1.00 each, provided Bert gave at least 60 days notice of how many rivets would be needed.  The market price for rivets at the time was about 96 cents each.  Bert agreed to pay a premium to get a guaranteed supply.  The contract contained a liquidated damages clause specifying damages at 15 cents per rivet on any order given 60 days in advance which was not supplied on time.  Bert ordered 100,000 rivets for September 1, which was 85 days from the date the order reached Charlie.  Charlie refused to fill the order at the contract price, because the market had risen to $1.05.  What can Bert recover?

 

This liquidated damages clause may not be enforceable.  It does not seem reasonable in light of actual damages.  Bert only lost 5 cents a rivet, not 15.  That's three times the actual damages.  Perhaps we could argue the parties anticipated the price of fang screws would rise faster than it actually did.  But if so, one would expect a price more than 4 cents over market.  Bert's explanation of the premium also suggests a penalty.  Bert wanted an assured supply.  The liquidated damages seem a deterrent to breach, rather than a prediction of losses.  Given that actual damages are pretty easy to calculate in this case - and won't include any consequential losses, as long as rivets are available - this clause doesn't seem likely to pass muster under existing rules.  (Now, if you want to argue the rules should be changed, you can include a policy argument in an essay.) 

1. Perry Construction Co. agreed to build a residence for Rich according to certain specifications.  One specification was that fireplaces would be built out of fire brick.  Perry installed prefab steel fireplaces instead.  These work well, are usually indistinguishable in appearance after a few fires are burned in them, and are the same size.  The house is somewhat less valuable, perhaps by $500, than if the specifications had been rigorously followed.  It will cost about $5,000 to rip out the steel fireplaces and chimneys and install firebrick on the inside of the fireplaces.  The outside of the fireplaces is already brick and it will not be disturbed.  May damages be recovered and if so how much?  Could Rich get specific performance?

 

At least $500 can be recovered.  Specific performance seems unlikely.  Money will permit Rich to hire someone else to do the work, so ordering Perry to do it seems unnecessary - at least, if we award enough to cover the cost of repair.   

That turns on whether the cost of repair is disproportionate to the value of performance: not the market value of performance, but the value to Rich.  So we need to find out whether Rich really cares about firebrick or whether this is just a technicality he is using to seek a windfall.  Rich specifically wanted firebrick, not steel.  Firebrick is better than steel (in the eyes of other buyers, $500 better) - perhaps because it is more attractive, perhaps because it is more effective, perhaps just because it is more prestigious.  But in any event, the preference for firebrick is understandable.  Any of these advantages might be more important to Rich than to the market.  Maybe that is why he agreed to pay more in order to get firebrick in the first place.  (How much more?  That might signal the value to Rich.)  And unlike the pipe in Jacobs & Young, the fireplace is visible to the owner, constantly reminding Rich that he didn't get what he wanted.  We can't conclude how much will be recovered.  But Rich has a shot at cost of repair. 

1. Jamie is a famous architect.  Jamie agreed to design a house for Andy for $80,000.  Andy very much wanted a design by Jamie for reasons of artistic preference as well as prestige.  No one else would conceivably design a similar building.

 

A.  If Jamie breaches and refuses to continue work, can Andy get specific performance? 

B.  If Andy breaches and refuses to accept any further work from Jamie, can Jamie get specific performance?  If Jamie does not attempt specific performance, can Jamie do the work contracted for and sue for the price, or must Jamie minimize damages by accepting other work? 
 

A. No.  Jamie may be unique, but we won't specifically enforce a personal service contract.

 

A. No.  Money is not unique.  And s/he cannot run up the damages by finishing work the s/he knows the other party does not want.  She must avoid further losses by stopping work and recovering only for the work done so far - probably calculated at contract price minus savings (mostly time).

 
 

A.  No.  
