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It is customary to begin a work of political theory with an intellectual puzzle or a recent political event of obvious import.  For instance: what to make of the paradoxical relation between philosophy and politics in Plato’s Republic?  Or: how is contemporary theory to respond to the genocides in Darfur, Rwanda, and Bosnia (and is it perhaps complicit in some way in them)?  One relies on the reader’s presumed interest in such a puzzle or current event to plant the theoretical hook, in the hope that thereby the audience can be led (or reeled) in from the antechamber of the book to the main living areas of the work itself.  This strategy is eminently defensible, and can be traced back at least as far as classical rhetoric and philosophy – even Aristotle starts with what is “clearest to us” as the propadeutic to exploring what is “clearest in itself” – metaphysics proper.


But as reasonable a rhetorical strategy as this is, it is not the place from which I can begin this work.  For what is one to do if one has no hallowed puzzle to intrigue the curious, and the obvious importance of the cited current event is exactly the problem?  Where does one begin when one starts with the assumption that for most readers, the existence of the problem is completely un-obvious?  Fanon begins Black Skin White Masks by saying that it was a book that no one asked for and no one wanted, and in some ways I find this an attractive beginning.  But like many references to postcolonialist theory it is too self-indulgent by half, and self indulgence is the first of many dangers to political theory.  If Fanon offers any guidance or inspiration at this juncture it is only to be taken with the utmost caution – the standpoint he speaks from is both a model and a danger, and perhaps dangerous precisely because of the weightiness of the model.


Let me then move in a somewhat oblique direction from Fanon, and try to illustrate what I take to be the problem by presenting two sets of facts, the juxtaposition of which may at least evince some degree of cognitive dissonance.  First set: in the United States in 2006 approximately $38 billion was spent on pets, more than doubling in a decade, according to the American Pet Products Manufacturer Association.
  This includes all forms of spending, though to give some perspective, grooming alone amounts to $2.7 billion of this total.  But in addition to grooming there are so many other forms of spending included in this total – think of the toys purchased for dogs, or the food for the 130+ million cats and dogs, or the trips to the veterinarian or the “daycare” facilities that are now a burgeoning business.  Second set: this same year, while all of this care, attention, and even love was being lavished on American pets, roughly 6,000,000 cats and dogs were killed at animal shelters in the United States, though the exact number is harder to determine – there is no business association to tally the numbers of the dead, and of course this doesn’t include cats and dogs killed by starvation, car accidents, negligent owners, sadistic children and criminals, or in research laboratories and medical schools.  Of course millions more rats and mice are killed in such labs as well, but that muddies the issue somewhat at this point.  I simply want to note that the same animal population that receives such affection, some of which borders on the obsessive or the comic, is also the object of a systemic micropolitics of killing.  Perhaps this system is itself a form of care – I do not want to offer a judgment at this time – but the deaths that most animals meet in shelters do not conform to the happy pictures of a loved family friend being gently “put to sleep.”


I want to put forward a number of questions at this time, without attempting to give any real answers yet.  The questions are simply those that might attend a thoughtful consideration of the facts so far presented.  Several relationships stand out among the protagonists in the situations so far enumerated.  What kinds of relationships are these?  What is the connection between the people who own pets, and those people who do not?  How do these people (the pet-owners) understand their relation to the pets they own?  Are they property?  Or perhaps family members?  What is the relationship between the animals kept as pets, and those not defined by this term?  Are the non-pets harmed by their status, or does it give them some kind of freedom that pets do not possess?  Or can we speak of domestic animals that aren’t pets in the same way that we can speak of “wild” animals, and the seeming freedom that they possess?  But what also of the political economy of the pet trade?  Does this necessitate (in some way yet to be specified) that the ownership of pets by some will result in a “surplus” of 6,000,000 animals, and therefore that these others must be killed to maintain the supple functioning of this economy?  Or is there some way other than political economy, perhaps more metaphysical, that the dead constitute a necessary sacrifice?  Are they the tragic residue that must needs accompany all our dealings with other creatures?

None of these questions is obviously relevant to politics or political theory, at least as the academic discipline has been traditionally defined.  Questions about freedom, justice, property, right, etc., may certainly bear on animals in some peripheral sense, but on the whole the tradition of political theory has not taken up the human relationship to animals in any serious way.
  There has been some momentum recently in the opposite direction, but while a growing literature in philosophy and the sciences has grown up in the field of “animal studies” there is little that unifies the work done in this field except a loose concern for animals – whether as ethical subjects or as units of food production.  This concern takes many forms, ranging from the direct ethical pleas for “animal liberation” from Peter Singer’s seminal 1973 work, to the hodgepodge of science, self-help, and ethics that informs Temple Grandin’s studies of autism and animals.  Singer’s work is intentionally provocative in attempting to create a new relation to animals by extending the paradigm of civil rights for women and African-Americans to animals, while Grandin’s rather more modest goals include reducing the suffering of the cows that move down to chute to be slaughtered.  In either case, the mainstream of academic political philosophy has been chary of the subject, and only in 2006 has a major thinker (Martha Nussbaum) chosen to deal with the human ethical relationship to animals in a systematic manner.

Nussbaum’s work, Frontiers of Justice, is an important contribution both to liberal political theory as well as animal rights.  In many ways it is superior to the works which precede it in both genres, though this is not to say that it does not have its own shortcomings.  It attempts to answer how humans and animals are related both ethically and politically, and does so by tying her concerns with animals directly in with her larger project of refining/extending the social contract tradition.  In this sense, she presents us with the most sophisticated-to-date consideration of animals within the liberal framework, and as such her work will be an important touchstone for this piece.  It is not where I want to begin, however, because the path leading to Frontiers of Justice is in some ways as important as the result that the book actually is.  This path provides the context for understanding both the questions and the answers that Nussbaum gives, and if in the end we find that her project has some crucial blind-spots, the reason for these lacunae may be found in the larger theoretical context in which she has placed herself.  For purposes of economy I will only be thematically treating two of the prior works to which she is in part responding: Sinnger’s 1973 Animal Liberation and Tom Regan’s Rawlsian rejoinder to Singer, the 1985 The Case for Animal Rights.  After traveling with these earlier thinkers for a time we shall that they provide important critiques of one another, but that Nussbaum’s more inclusive project (more inclusive because it ties in animals, disability rights, and globalization in ways that transcend the more limited concerns of Singer and Regan – though Singer too has a substantial global view) offers the best hope for a liberal theory that seeks to expand its reach beyond the old conceptual borders.  That said, I will be arguing in the end that this framework is itself insufficiently attentive to the dangers of anthropocentrism, and that in particular the relationship of sacrifice to animality must be explored before we can return to any liberal theory with confidence.  That this may require that we leave the liberal framework altogether is a distinct possibility, though not one that I will argue for at this juncture.

Singer


Peter Singer’s Animal Liberation, which I have already mentioned, is the animal rights equivalent to Rawls’s A Theory of Justice in contemporary political philosophy, although putting it this way understates its importance since Singer’s work has also formed the intellectual foundation for a substantial political movement as well.
  I will start then with Singer as I survey the contemporary discourse of animal studies,
 since it is largely in response to Singer that later thinkers in the field have arrayed themselves.   While this method has the danger of privileging the thought of the “founder” in some way, it has the advantage of making clear the actual historical process of the introduction of his theory, and the path of critical inquiry that has followed it.  It will also indicate the way in which these initial responses have taken the field of animal studies in very recognizable, but ultimately limited directions, as I have already alluded to above.


John Rawls’s A Theory of Justice is justifiably famous, though great works cannot treat all subjects equally, much as Maharbal chided Hannibal that the gods do not give their gifts to humans in equal measure.  This is nowhere more true than of Rawls’s treatment of animals: he notes, with little explanation, that since animals cannot be party to contracts they can never be the subjects of justice – their treatment by humans is merely a matter of benevolence.
  Peter Singer’s work is in part a response to this gap in Rawls, though it is of course much more than just that.  I want then to begin with Singer’s critique of the “reflective equilibrium” of Rawls before moving on to discuss the particulars of Singer’s utilitarianism, since this sets out the relationship of first-generation animal studies to mainstream academic theory quite nicely.  More critically, as Singer himself notes, our judgment of the criterion is “if anything, even more fundamental than the choice of theory itself” (27), since from that initial choice the particulars of the theory are in many ways already determined.
  I will go further than noting the problem with Singer’s criterion, however, because the problems with his ethics in many ways transcend those of the criterion.  The flaws with his position, preference utilitarianism, are dramatic, and while they may not apply to all versions of utilitarianism, they are serious limitations to an animal liberation ethic.  At the end of the day, I will argue, the lacunae in Singer’s argument that allow him to justify the killing of human infants of up to 28 days age are severe enough to challenge the basis for his entire theory.


First then to the criterion:  Singer criticizes Rawls for invoking Henry Sidgwick as the forefather of the doctrine of reflective equilibrium, and while I will not quibble over Sidgwick’s place in all this, Singer’s position is not entirely satisfying.  I say “not entirely” because in a sense it is a step forward from the method of Rawls, though it turns out to be a problematic step.  According to Singer, for Rawls the test of validity for a moral theory is that it matches a set of “considered moral judgments in reflective equilibrium” (30), and so it turns out that Rawls’s normative theory is largely concerned with describing our moral capacities.  Singer claims that Rawls therefore limits the idea of validity to this correspondence between considered judgments and the moral theory, and indeed that no other idea of validity as such exists for Rawls.  Now given the amount of ink spilled over Rawls’s theory it seems that many have taken him to be making a stronger normative claim than Singer alleges, yet I am unable to dismiss Singer’s criticism.  For Rawls, I am not sure where the real test of the validity of a theory could come from, since his procedure limits itself to this back-and-forth between theory and judgments.  Indeed, Rawls’s two “provisional” formulations of moral philosophy in A Theory of Justice are explicitly descriptive: 1) as “the attempt to describe our moral capacity” and 2) as “describing our sense of justice” (28).


This criticism of Rawls’s theory as merely descriptive leads Singer to the conclusion that there is an in-built conservatism and subjectivism to this method of theorizing.  On the first point I think Singer is on firm ground, but with the second I believe he overplays his hand.  He correctly notes that both in its capacity as a descriptive endeavor, and in the pride of place that Rawls gives to the pre-existing “considered judgments,” radical change is largely ruled out in Rawls’s world.  While it is possible that a moral theory might alter the considered judgments to some degree, it is unlikely to wholesale overthrow them, since Rawls “puts this truth in a way that tends to give excessive weight to our particular [preexisting] moral judgments” (48).  As a starting point, Singer rightly asks, “Why should we not rather make the opposite assumption, that all the particular moral judgments we intuitively make are likely to derive from discarded religious systems, from warped views of sex and bodily functions, or from…circumstances that now lie in the distant past?” (46).  Rawls cannot ask such a radical question given his conception of the method and purpose of moral philosophy, and while it may be the case that an ethic of concern for animals may be able to make use of our society’s considered judgments, there is no reason to assume this ab initio.


As to the conservatism of the Rawlsian method then, Singer’s critique is valuable.  The problem, however, is that Singer’s own conception of moral theory has its own particular defects, and while I will continue on the issue of the criterion to make one last point, I will then move on to the larger troubles with the substance of Singer’s ethics.  Now I said above that on the charge of conservatism Singer was correct, but that his charge of subjectivism was less persuasive.    It fails to persuade because it takes a rather naïve view of the alternative, which Singer terms the search for “undeniable fundamental axioms” upon which to build up a moral theory, using “particular moral judgments” as supporting evidence (48).  Singer’s claim is that Rawls is a subjectivist because the validity of a moral theory will depend on whose considered judgments it is tested against, and I suppose this is true to a certain extent.  It is correct as an immanent critique of Rawls, but in that Singer is forced to have recourse to a doctrine of “undeniable fundamental axioms” it is less tenable.  Where, after all, are we to ground these supposed undeniable axioms?  Following in the footsteps of Sidgwick and Hare, Singer seems to look to something like a fundamental intuition to do the heavy lifting in his argument, but then I fail to see how this escapes the charge of subjectivism.  While it may make claims to objectivity, in that it moves from the particular intuition of an individual as the basis for stepping to the “universal” plane, it still seems mired in the messy subjectivity from whence it came and which Singer seeks to escape.  

Furthermore, and perhaps more importantly, Singer elevates a particular form of reason to a supreme legislative role, leaving his meta-theory in little better position to speak to the question of the animal than is Rawls’s.  Reason in its paradigmatic Western form remains enthroned in Singer’s theory, and this is particularly peculiar in that his substantive ethical theory relies on a denigration of the role of rationality (vis a vis sentience) in the construction of our ethical stance toward non-humans.  Since Singer notes that rationality should not be the key criterion for including someone in the sphere of moral consideration, (relying instead on Bentham’s “the question is not, ‘Can they reason?’  nor, ‘Can they talk?’ but, ‘Can they suffer?’”)
 one wonders why such a detached, legislative, and objectifying reason is the vehicle for Singer’s method.  I suppose one could allege that reason is to some extent unavoidable, in that it is difficult to conceive the endeavor of writing an academic paper without at least tacitly accepting a certain elevation of the precepts of reason.  To this I would have to concede, in that I have undertaken to indeed write in such a manner, and that I have thereby committed myself ineluctably to certain canons of rationality.  But it seems all the more important when doing such writing to note the problems with a hypostatized reason, especially one that takes its preeminence as a matter of course.  It is one thing to venture down a path while carefully keeping in mind the other paths one has not tread; it is another to look at one’s path as the only possible path.  This issue stands out with respect to Singer’s theory when it comes to his discussion of rival environmental ethical theories, in that Singer remains deaf to their appeals to taste and affect.  Because they do not conform a priori to Singer’s standards for rational, “undeniable axioms,” they cannot enter the discussion as to how we are to live.  Indeed, Singer notes that argument over matters of taste is “completely futile” (307), and therewith he ends the conversation.

So far then I have remained with Singer’s meta-theory.  Now I want to discuss his substantive ethics, and this is really where all of the controversy over Singer’s thought has originated.  Let me note at the outset that Singer’s choice of sentience as the basis for human and non-human equality may seem as arbitrary as the earlier choice (in the Western tradition) of rationality.  There is much to argue here, but I want to bracket that issue for now.  Instead I want to focus on the question of the value he places on pleasure, and in particular on how this allows him to place less value on those beings who are not “self-conscious” (chickens and human infants aged 1-28 days, for example), thereby allowing them to be killed without complaint from his moral theory.

Pleasure is surely an important good, but for Singer it stands out as the value to be maximized above all others.  This leads his theory into trouble in two ways, though for exactly opposite reasons.  First, it makes his theory anthropocentric, in that while not denying that non-humans also experience pleasure, the quality and quantity of their pleasure is purportedly less than that of humans, thereby legitimating differential (and discriminatory) treatment.  Singer argues that while non-humans are to be granted “equal consideration of interests,” this does not entail that pigs be granted the right to vote, just as men cannot be granted the right to have an abortion.  So far, so good.  But when Singer takes this to mean that animals like chickens and human infants do not even possess interests (and can therefore be killed painlessly), we may wonder if he has gone too far.  While he has moved ethical theory in the right direction, to the consideration of non-human suffering, his utilitarian calculations lead him to discount in a relative fashion the lives of non-humans.  Since pleasure is the measuring stick, and since having rationality (as do humans and apes) gives one the capacity to experience more pleasure, one can sacrifice the lives of non-humans for their sake.  This doesn’t mean that they should be made to suffer, but it does mean that their interests are by definition granted only a secondary importance.  Furthermore, in the case of chickens and infants, their incapacity for self-consciousness renders them replaceable in the strictest sense: killing an infant or chicken painlessly and causing another to be born in its place is, from Singer’s standpoint, a morally neutral action, since the level of absolute pleasure experienced by the two is the same.  This reduction in the importance of individuals, while biased in favor of humans and therefore tending against the equality of humans and non-humans, may also lead to a second problem that leads in the opposite direction.

This second difficulty is that Singer’s hedonistic theory becomes reductive (and in this it is not particularly anthropocentric), in that all beings, whether human or non-human, experience something that can uniformly be classified as pleasure.  This basic issue doesn’t seem to arise for Singer; he doesn’t find it difficult to conceive of an objective scale (and where could one find this?) that somehow renders commensurable the various pleasures experienced by humans and non-humans.  Now, while I wouldn’t deny that I value some pleasures over others, I am not sure that I would be comfortable constructing such an equivalence table for all humans, let alone all of sentient life, and I don’t even know how one would begin to make this workable in any kind of practical sense.  Still, pragmatic concerns are not the primary problem with this.  The issue rather is:  Singer, as with so much of modernity, has fallen under the spell of mathematics and capitalist economics.  He is under the spell of mathematics because he longs to make everything quantifiable, as Heidegger describes in “The Age of the World Picture”: everything is to be rendered calculable and therefore manipulable as brought before the sovereign representing subject.
  Singer’s ethical pronouncements on infants make this hubris quite clear.  When he devises hypothetical examples to explain his theory he has already assumed the sovereignty of the subject with its preexisting plans; the parents who contemplate killing their infant with spina bifida are never subject to the reflexive questions that such a child could produce in them (see “Killing Humans and Killing Animals” (112-122).  Their interests and preferences are pre-given, and Singer’s ethical theory simply supplies the necessary equipment for calculation, given these preferences.  Second, Singer theorizes under the sway of capitalism, or perhaps at the very least economism.  Pleasure for Singer serves the same function as money in the Grundrisse, as both measure of value, and as the vehicle of “exchange” (in that moral decisions are made by “trading” the pleasures of one individual or group for those of another), and I wonder if it is not subject to the same contradictions as Marx notes of money (and is there a “capital” of pleasure-as-money?).  Suffice it to say that the calculus of pleasure is far from unproblematic. 

Finally, let me note that Singer never asks the historical or ontological questions on the function of killing.  That is, rather than asking whether humans should or shouldn’t kill non-humans, he doesn’t ask why we have for so long found it to be acceptable to do so.  He seems to think that the necessities of our evolutionary pre-history, coupled with habit and ignorance, are sufficient explanations.  I wonder about this.  In spite of all the fine arguments one can deploy in favor of non-humans, it appears that something else is going on.  We have, after all, believed for a long time that suffering is wrong, and yet we have continued to allow both humans and non-humans to suffer to an almost unimaginable degree.  It seems that some positive function other than sheer habit and ignorance is in play – that causing suffering is not simply a mistake that needs to be pointed out, but a way of life that needs to be explored to its deepest recesses.  Singer is not of much use here, for all the undeniable good that he has otherwise done.

Regan

Tom Regan’s The Case for Animal Rights (1985) has been lauded as the most philosophically sophisticated defense of animal rights, and until Nussbaum’s Frontiers of Justice I would be inclined to agree.  While in the end it seems to me that Regan’s position is not much of an improvement over Peter Singer’s, his analysis is far more systematic than is Singer’s, and so provides a better window into the current state of animal rights discourse in the United States.  His account, while perhaps tendentious vis a vis Singer, will allow me to discuss both and still maintain a certain economy of discourse.  To begin, then, I want to focus on the issue of meta-ethics in Regan.  I want to bracket as much as possible the specifics of his “rights-based” approach to moral theory, partially because I think it deserves a fair amount of attention on its own, and partially because I am inclined to think that his meta-ethical foundations may be even more problematic than his practical ethics.  I believe that he may give away the game long before he reaches the point of describing his own ethical theory (it does not appear until chapter 8 of a 9-chapter book), because his meta-ethics profoundly skews the framework in fundamentally anthropocentric ways.  It remains to be said (this will have to wait for another essay) why anthropocentrism is bad, though suffice it to say that I find it a troubling and possibly contradictory move for a theory of animal rights.  Or perhaps that doesn’t quite say it correctly.  Better to say: his arguments may be perfectly appropriate for a discourse of animal rights, but that the “rights” of “animal rights” stands as a barrier that blocks our moving very far along the path to understanding the “animal.”

Regan begins his chapter on “Ethical Thinking and Theory” by noting that he has already established that a form of autonomy (preference-autonomy, in his terminology) is possessed by “normal mammalian animals, aged one or more” (121).  While I think he is largely right about this claim, the limitation to this category is a clue that his analysis is headed down a rather limited alley (though of course his alley is far better than that of Rawls, Nozick, or Walzer).  That he heads down this path is largely determined by his choice of terrain for moral argument (he uses moral and ethical interchangeably, and though I do not condone this, I won’t argue the point here), in that he uses the hermeneutic of an “ideal moral judgment” to set the grounds for his analysis to follow.

First, then, there is something suspicious about this search for a criterion by which to adjudicate between the claims of the various contenders for moral authority.  It sets out from the beginning a kind of moral court, as if the Anglo-American legal tradition were the litmus test by which we judge all claims to judge how we are to act in the world.  It presumes that the criteria for judging ethical arguments are somehow separable from the content of the arguments themselves, and of course it should come as no surprise that in the end Regan will defend a deontological position that would suit a fur-bearing-Rawlsian.  So before he has even begun his argument proper, the terms for it have been assumed, in the form of the meta-ethical principles that are presupposed.  Regan presents his argument initially in negative form – as “some ways not to answer moral questions” (122).  While this form of discourse via negation may be appropriate, it seems to me that this is simply an assumption of adopting a legalistic method in one’s philosophical argument.  That is, one sets out from the beginning to show (not via a phenomenological dialectic, for instance) that the opposing claims are deeply flawed because they do not conform to a set of rules that have a priori been established as setting the bounds of “real” philosophical argument.  It is a species of the “rarefaction of discourse” that Foucault discusses in his “Discourse on Language,” and while all discourses may have there own regimes of truth, this one is peculiarly un-self-reflective on the bogs and precipices from which it sets to hedge-in ethical argument.

Regan’s search for criteria is determined by his conviction that moral judgment is fundamentally separable from other kinds of judgment.  While in particular he is eager to distinguish his inquiry from that of emotivist philosophers, I am more concerned with the implications of creating an impermeable barrier between the ethical as such on the one side, and everything else, in particular the affective, the aesthetic, and the apperceptive, on the other.  It seems to me that this move is doubly suspicious in an animal-focused discourse.  First, because it reifies and apotheosizes a conception of moral rationality that, however much “preference-autonomy” they have, non-human animals cannot possess.  True, Regan uses this form of moral judgment to explain why animals must be given a form of equal rights, but this comes in the form of condescension.  Animals and infants may be the objects of “direct duties,” according to Regan, but they are not “moral agents” and never will be; they are not “moral agents” because they are not able to use “impartial reasons” (130).  As Regan tells us, moral judgments stem from moral principles, and the purpose of determining the criteria for selecting the correct moral principle is to allow “moral agents” to know how they should act.  Regan is careful, later in his analysis, to explain that animals can still be “moral patients” (and therefore deserving of rights), but this move comes too late in the game.  Animals have been sundered from the crucial realm of moral agency, and it seems only an afterthought of sorts to then later include them in the ethical discussion.

The second suspicious element of this move appears with Regan’s discussion of the “formal principle of justice, the principle that justice is the similar, and injustice the dissimilar, treatment of similar individuals” (128).  Regan evinces little concern for the valorization of this particular view of “the Same,” and it is precisely here that problems arise.  I have no qualms in general with a philosopher noting that animals have mental states that are akin to those of humans.  Indeed, there is a valuable service to be provided here, as the philosophical tradition after Descartes was mired in the doctrine of the bete machine – the notion that animals are merely automata that mimic emotion and pain but are not capable of actual suffering.  While in the “vulgar” traditions of knowledge there remained an awareness of the similarities between animals and humans (see for example the 17th century treatises of Lord Newcastle, who wrote of the training of horses and of men as analogous tasks), philosophy and science chose to shut their eyes to these resemblances.  So I have no qualms with Regan or Singer bringing to the philosophic public these important similarities – but this seems to me to be only part of the task of philosophy, and perhaps one that carries with it a set of unrecognized dangers.  For while it renders an important service, its reliance upon the valorization of the category of the Same is troubling.  Yes, Regan can show that “normal mammalian animals, aged one or more” possess some traits akin to those of humans – but for all that he cannot efface the real differences between humans and animals.  He correctly challenges the line of demarcation that established the human species as the sole claimant to “rights,” but his analysis leaves open the possibility that other differences may be called to account to legitimate a continuing denigration of the animal.  That, and of course his discourse leaves no room for a broader environmental ethic that would be sensitive to the concerns of an Aldo Leopold or Arne Naess.  Those non-mammalian animals, not to mention other forms of non-animal life, are simply left out of the story.  Trees do not possess preference-autonomy no matter how cleverly one phrases the issue, leaving any kind of linking of “animal rights” with more biocentric/Green philosophies as stillborn.  Much ink has been wasted in the fight between the “land ethic” partisans of Leopold and the animal rights philosophers, and I believe it can be traced to the limited understanding of the Same that Regan displays.

There is of course also the larger issue of the problematic of the Same as raised lately by Deleuze, Derrida, and Foucault, and this is ignored by Regan’s acceptance of the conventional categories.  Apart from the more practical issues that the above paragraph cited, I would like to ask Regan: “Why must we continue to search out in animals that which is the Same as in us?  Aren’t they perhaps more interesting precisely because they are different from humans?  Can we not find a basis for respect in this very difference, or can we at least stop thinking exclusively in terms of the privileging of ‘the Same’?”  Leslie Paul Thiele has suggested that such an ethic can be found in the later writings of Heidegger, especially vis a vis the question of the animal, and I would contend that this is the place to begin, rather than with the clichés of the “formal principle of justice.”


Finally, Regan’s ethical theory stems from a short-sighted vision of the meaning of the terms “animal” and “theory,” and this again limits him to an anthropocentrism that should be the first thing such an animal-focused theory should challenge.  His analysis shows little signs of questioning the assumed definitions of both “animal” and “theory.”
  Rather than asking why “animal” has come to mean what it means, as the double that necessarily follows and haunts Man but that is forever in his shadow, Regan simply assumes the conventional definition.  He does not ask about the function of the term, which means that even were animals to be given rights as he would like, the place that they occupy – the excluded Other, might just as likely just be reoccupied by some other category -  another presumptively necessary sacrifice.  This failure to question the “animal” is rooted in his failure to consider a more nuanced understanding of “theory”: instead of using theory to systematize, exclude, and legislate, he might attend instead to connection between “theory” and vision.  Harkening to the Greeks, Gadamer, and others, he might consider how theory opens new vistas, and how in particular it breaks down the accepted barriers of subjectivity via its ecstatic possibilities.  There is a place in meta-ethics for Regan’s kind of theory, but the question of the animal requires a different nose and a more subtle ear.


Now that I have discussed Regan’s meta-ethics I can move on to a more particular commentary regarding his “rights view” of moral theory and the difficulties it presents for any theory that seeks to place “the question of the animal” front-and-center.  My concerns here will echo some of the themes already enunciated, but several new problems emerge in his ethics that were not present in his meta-ethics.  There is a certain irony to one new problem especially, in that it appears to throw Regan’s theory back into the same boat with Singer’s utilitarianism when it was the dilemmas of this very theory that in large part inspired Regan’s deontological inquiry.  So while in some ways Regan’s theory is an improvement over Singer’s, and certainly it is superior to much that passes for ethical discourse in the modern West, the anthropocentrism that plagues Singer finds itself at home with Regan as well.


I hope it will not smack too much of a love of paradox if I begin my discussion of Regan’s ethics only where he ends (or at least very nearly at the end – I explain below).  In a series of very thoughtful chapters on indirect duty, direct duty, justice, and rights, Regan sets the stage for the crowning moment of his book: the necessity of granting rights to animals (again, recall that for Regan this is only for normal mammalian animals aged one and up).  But at the penultimate point of this argument, just before the explicit claim for the ethically mandatory nature of vegetarianism, Regan issues a curious volte-face.  Regan discusses “the lifeboat case,” in which four humans and a dog are in a lifeboat that only has room for four of them – the question which he had left unanswered earlier is of course who should be cast out of the boat and left to drown.  I begin with this odd section in his argument, in which he makes a crucial concession to a hypothetical objection, because it is in this discussion of “exceptional cases” that we see the difficulties that Regan’s theory poses.  I will then work backwards from this moment, exploring how Regan comes to this idea of the “exceptional” as a way of unpacking the problem with The Case for Animal Rights.


One does not need to be Carl Schmitt to prioritize the exception, though his perspicacity on this issue is important to my larger point:

The exception can be more important to it than the rule, not because of a romantic irony for the paradox, but because the seriousness of an insight goes deeper than the clear generalizations inferred from what ordinarily repeats itself. The exception is more interesting than the rule. The rule proves nothing; the exception proves everything: It confirms not only the rule but also its existence, which derives only from the exception. In the exception the power of real life breaks through the crust of a mechanism that has become torpid by repetition.

So along with Schmitt I want to claim that Regan reveals something far more fundamental about his theory than he intends, and this in spite of his explicit declaration that what occurs in exceptional situations “cannot fairly be generalized to unexceptional cases” (325).  What then does he say should be done in this hypothetical lifeboat?  Perhaps surprisingly the decision of whom to eject is very easy for Regan, and now that he has developed and deployed his full ethical theory in the preceding chapters he can state his solution rather offhandedly:

Who should it be?  Our initial belief is: the dog.  Can the rights view illuminate and justify this prereflective intuition?  The preceding discussion of prevention cases shows how it can.  All on board have equal inherent value and an equal prima facie right not to be harmed.  Now, the harm that death is, is a function of the opportunities for satisfaction it forecloses, and no reasonable person would deny that the death of the four humans would be a greater prima facie loss, and thus a greater prima facie harm, than would be true in the case of the dog.  Death for the dog, in short, though a harm, is not comparable to the harm that death would be for any of the humans (324).

My first comment is that Regan’s position, in that it considers the interests of the dog at all, has a certain amount of attractiveness.  But to scratch its surface just a bit is to find a resumption of the anthropocentric privilege of traditional moral theory, as well as an ironic “return of the repressed” of Singer’s penchant for numerical calculation as moral theory.


The first thing to note here is Regan’s use of “equal inherent value,” which is the postulate used to ground his basic moral theory.  He employs it primarily as a tool to differentiate his position from that of Singer’s and other utilitarians, in that according to Regan these theorists do not so much consider the integrity of the “moral person,” but focus instead on the particular pleasures and pains that are experienced by moral persons.  Regan terms Singer’s theory the “receptacle view,” in that persons are not important as persons, but merely as receptacles for experiences (and these experiences are then weighed as pleasures and pains in some kind of aggregate way).  Because the individual as such is not of great importance for Singer he is able to calculate the total pleasure and pain balance according to the utility principle, and whether particular receptacles are broken or whole is largely irrelevant as long as the total aggregate of pleasure is maximized.  Regan instead considers that each moral person, whether “moral agent” (as are normal adult humans) or “moral patient” (as are mentally disabled humans, children, and non-human mammals), possesses equal inherent value as an individual person.


That Regan’s theory is an improvement over Singer’s at this point seems clear – what after all doesn’t seem more appealing than a notion of “equal inherent value”?  But the devil comes in the details, and what Regan terms equality does not look so equal when one takes in the vantage from the exceptional case.  What, after all, allows him to so matter-of-factly state that “no reasonable person” could dispute that a human suffers more harm than a dog in dying?  This may be true, of course, and at this point I am not arguing for any particular conclusion on the issue.  The problem is that for Regan the question is so easily resolved.  How do we know that a dog does not suffer “comparable harm,” and that for us to weigh the dog’s life equally with the human’s is to commit the injustice of failing to give humans their due treatment?


Regan’s answer is built into the criteria he sets for determining who or what should be granted inherent value.  Rather than a generalized respect for life, he considers that only those beings who are “subjects-of-a-life” (that possess beliefs and desires, perception, memory, a sense of the future, an emotional life, psychophysical identity, etc.) meet the standards for the granting of inherent value.  Possession of these traits grants one equal prima facie value, but for Regan this does not mean that all individual lives are worth the same amount.  Here then he has recourse to an almost utilitarian move, in that he determines that a human who dies suffers to a greater degree than does a dog.  That he simply asserts that “no reasonable person” could dispute this claim is itself an indication that something important is afoot.  One never argues that something is obvious or indisputable unless it is precisely non-obvious and one is not in possession of an adequate argument.  The trouble for Regan is that he doesn’t have any real means of discerning “greater” or “lesser” in this business of judging harm, and while he is right not to employ the aggregate calculation of Singer, he is still calculating in some vague way.  He is not specific on this point, and his only real attempt is made via the claim that the harm suffered by the dog is not “comparable.”  Why, we are not exactly sure.


But this should not be surprising, in that all along Regan has elevated the concerns of the human over the non-human without explicitly stating as much.  By employing (or deploying) a framework grounded in “rights-as-claims” (he uses Feinberg’s schema for this claim) and “moral agency,” it is only as a secondary consideration that the rights of animals can be considered.  I am not arguing that Regan cannot provide a case for “direct duties” to animals – I believe he succeeds in doing that.  But his case for doing so leaves animals in a second-class position regardless of his efforts to the contrary.  The framework of rights-as-claims presumes from the outset that there is a claim-holder who can then argue for her rights, and the conception of moral agency privileges a form of “subject-of-a-life” that is a morally accountable being.  Neither of these is in any way exactly true of non-human animals.  Yes, Regan can then apply these categories analogically to non-humans, and he does successfully to some extent.  But the problem is that proceeding by analogy from the human cannot but disadvantage the non-human, and this becomes clear in Regan when the “exception” rears its head.


Is all this to say that no rights theory could answer the criticisms I have just made?  I would say that it is difficult to imagine how one could, though I suppose I may be overhasty on this point.  Perhaps a rights theory that started with the inherent value of life as such rather than “subjects-of-a-life” might be possible, though Regan shows that this is a difficult ideal to put into practice.  Perhaps even a theory that took “subjects-of-a-life” as its guiding star, as does Regan’s, could be improved by taking a more egalitarian view of the interests of dogs and humans.  Perhaps a theory that was less sure of itself in deciding what is comparable and what is not, and that questioned its own assumptions about the “reasonable person” and the weighing of harm?  Perhaps.

Still, there is something anti-democratic about the manner of proceeding in ethical theory that the rights view simply takes for granted, and this is one clue that something untoward is going on.  It assumes from the beginning not merely the sovereignty of universal reason; it also presumes to occupy the place of the sovereign as such.  That is, rather than a kind of democratic ethos that takes the question of the animal Other seriously, as its starting point, it assumes the method of the medieval European sovereign who arrogates the right for himself to decide which claimants to rights he will elevate, and which will fail to find recognition in his gaze.  It is a method that asks: “Whose claims shall find favor with us, and whose shall not?” The basic position of the king is there from the beginning, and while Regan is more egalitarian than Bossuet or Filmer in that he opens the doors of the palace to the human throng, the question is: should we be occupying the palace at all?  Instead, should we not begin in the streets, sewers, plains, and jungles, “talking both with animals and with each other, and inquiring from all sorts of creatures whether any one of them had some capacity of its own that enabled it to see better in some way than the rest with respect to the gathering of wisdom” (Plato, Statesman 272c)?  The question then is not whose claims to listen to and whose to ignore, or what is really akin to a contract or a moral agent and what is not.  If we start here we have already started awry.  We have failed from the very beginning to take the question of the animal seriously as a question, because the animals have already been sacrificed on the altar of reason, as the dog in the lifeboat was to the other “reasonable persons.”  Because reason and moral agency and rights-as-claims have already assumed that we have nothing to learn from the animal – and this is perhaps the most fundamental denial of equality in Regan.  Grant animals as much inherent value as you like, but as long as they remain the patients and humans the agents, I do not see how we can make much progress.  We assume that we humans know all that we need to know.  We do not see the animal stare back at us, and therefore it does not occur to us to answer its questions.  We know everything already, and we have known it for so long.

Nussbaum


Martha Nussbaum presents the most thoughtful and carefully argued presentation of the contemporary liberal case for the inclusion of non-human animals into the community of rights-bearers.  She does this via a sympathetic critique of the social contract framework of John Rawls, and in so doing she extends the argument for her own “capabilities approach” (hereafter referred to as CA) that she pioneered in Women and Human Development.  As she makes clear in her 2006 book Frontiers of Justice, CA is not a new comprehensive moral theory, but rather an elaboration of the core Rawlsian ideas.  It is designed as a partial moral theory that specifies only the basic thresholds of moral entitlements (rather than their specific just distribution) as part of a Rawls’s project of a non-metaphysical “political liberalism.”  The basic list of capabilities is derived from Nussbaum's work on human rights, and includes such things as life, bodily health, bodily integrity, emotions, play, affiliation, practical reason, and control over one's environment.  Nussbaum contends that these capabilities (not active functions, as she is careful to state) are the basis for a deeper conception of justice, in particular one that goes beyond the boundaries articulated by Rawls in A Theory of Justice and Political Liberalism.  She demonstrates that while Rawls's philosophy can address many of the basic issues of justice, it falls short when questions of disability, nationality, and species membership are concerned.  It does so because it relies on a number of assumptions derived from the social contract tradition, in particular the confusion between the framers of the contract and the subjects of the contract.  Nussbaum claims that those who actually form the contract do not necessarily have to be regarded as the sole subjects of the contract.  This problematic notion, along with the attendant prerequisite of free, equal, and rational agency to be party to the contract, leaves little room for the extension of contractarian rights to those who do not possess these attributes: the severely disabled, those in a situation of economic dependency in the developing world (vis a vis the developed world), and non-human animals.  


Nussbaum rightly moves away from social contract doctrines, and Rawls himself notes that under his theory animals are not the subjects of justice, but may be merely the objects of human benevolence and an attendant duty to be charitable.  CA is even farther from utilitarian approaches, as Nussbaum and Amartya Sen developed it specifically as a challenge to the utilitarian tendency to reduce the importance of the individual agent via preference aggregation.  At its core is the notion “that animals are entitled to a wide range of capabilities to function, those that are most essential to a flourishing life, a life worthy of the dignity of each creature.  Animals have entitlements based upon justice” (392).  Nussbaum’s debt to Aristotle is clear, though she uses this more teleological and holistic approach largely as a supplement to a Kantian and Grotian notion of moral theory.  While CA is therefore an improvement over Rawls’s theory of justice (and thus Regan in many ways as well) as well as Peter Singer’s preference utilitarianism, it is not without its own set of similar difficulties stemming from the basic paradigm of liberal thought.
  It shares the problems of a merely political (rather than metaphysical) conception of justice
, it relies on a spatial metaphor that reinscribes the situation of the non-human as the exterior of justice, and finally it remains squarely within the paradigm of a thinking that cannot include the non-human except as a “sacrificial offering” as the condition of its possibility.

The problem with a merely political liberalism is that it stops itself from going too far into the realm of controversial metaphysical doctrines in the hopes of achieving an overlapping consensus, but in fact it has already gone rather far down the metaphysical path without realizing it.  It isn’t just that the notion of political liberalism is therefore inconsistent.  Rather, it is that Nussbaum (and Rawls) use the notion of “political liberalism” much as philosophers in general use the notions of objectivity and reason – as a trump to shut off arguments that threaten to outflank their position.  In this particular case it is the “metaphysical” that is to be excluded from the argument ab initio: no doctrine that touches too closely on the metaphysical tenets of any of the major comprehensive doctrines is to be touched – this becomes the “third rail” of political liberal philosophy.  Nussbaum contends that CA as applied to the animal question avoids this by treading carefully – by not maintaining the “equal dignity” of humans and non-humans, since this would be to overstep the possibilities of the overlapping consensus (383).  But this is a puzzling move in the argument at this point.  Is it not a little odd that Nussbaum claims that national constitutions must include provisions for animal rights (surely not a minor claim!), but that she stops short of “equal dignity” because that smacks too much of illiberal meddling in the metaphysical?  Simply put, there seems no reason for such caution given the revolutionary nature of what Nussbaum is calling for, other than the liberal delusion that it is possible to avoid messy comprehensive doctrines when one makes a political argument.  

The metaphysical again returns when we consider Nussbaum’s metaphors.  I do not want to make too much of this, but I think that we must at least ask about the metaphors that our moral philosophies partake of, and in Nussbaum’s case I want to inquire briefly if her metaphors enmesh her in a speciesist rhetoric that we should seek to eschew.  Nussbaum repeatedly uses spatial metaphors, especially the notion of “the frontier” (as in the title!) and the (countless) uses of “extension” tropes (as in: “extending justice to all those in the world who ought to be treated justly” (92) – but the examples are too numerous to enumerate).  Now one might maintain that these metaphors are merely rhetorical, and that they have no real bearing on the substance of the argument.  While I would concede that they are perhaps not pernicious when we think of granting justice to those in the developing world who are actually spatially distant from those of us in the U.S., the spatial metaphor is misleading in a sense when applied to non-humans.  That is, as most of her readers peruse her book it is likely that their non-human companion is actually spatially the closest of any living being to them (certainly this is true in my case), but from the metaphor one thinks of a moral distance that derives from the already assumed spatial distance of the metaphor (and the frontier is particularly important in this regard).  I would of course grant that non-humans are excluded from much of moral philosophy, but the question in whether in using these spatial images this moral distance is not naturalized and reified to some extent.  What is required, and what would not reinscribe speciesism while trying to ostensibly escape it, would be a different sensibility entirely.  We do not need to extend rights to those who are so far from us.  We need to see differently those right in front of us, every day, in the most intimate spaces.  The center from which we claim to legislate is not a center from which we extend our consideration – it is already the site of the non-human through and through.  We need to see, hear, smell, and touch that which is already close to us.  Nussbaum acknowledges that her approach is anthropocentric, and while I do not want to charge her with being hypocritical, I think it is fair to point out when her style of philosophical argument makes her de facto even more anthropocentric than she de jure admits.
  

Finally, let me consider the question of sacrifice and the non-human.  After establishing most of the framework for adding non-humans into the mix of CA, Nussbaum concludes by noting that animal use in medical and scientific research is inevitable.  While this is unfortunate, she claims that there is an “ineliminable residue of tragedy in the relationships between humans and all animals” (404).  Yet as Nussbaum has just informed us, this tragedy is not inherent in the human condition as such, at least if we think only in terms of intra-human relationships.  She tells us that if well-designed, the “capabilities list and its threshold” (401) should not include any conflict between the fulfillment of one capability and another when simply considering them with regard to humans (and bear in mind that these are mere thresholds – they do not specify anything beyond this minimal level – because they are designed to be part of the thin requirements of the overlapping consensus of political liberalism).  Now, one might claim that tragedy is ineliminable in the human condition, and in many ways I would be sympathetic to such a claim – it seems the most naïve utopianism to deny this.  But Nussbaum’s claim is more circumscribed than this, and therefore is more suspect, because she seems to think that this basic tragedy falls out of the story if only we think of the capabilities list aright – we can achieve a non-tragic relation with our fellow humans.  However, she does not ask why tragedy must remain the condition of possibility for our relations with non-human animals, and it is here that we can see the real weakness of her approach.  Why, after all, must human and non-human always be locked into a zero-sum game?  In short: because the sacrifice of the animal is written into her discourse from the beginning.  That Nussbaum already assumes this is made apparent by her failure to make the adjustment to CA in the case of human/non-human conflict that she grants to intra-human conflict.  Why cannot we simply adjust the capabilities list in the one case as we did in the other?  As a political liberal she might claim that the overlapping consensus will not permit this, but surely this cannot stand scrutiny.  She has already told us that some cases of human/non-human conflict are to be decided precisely in favor of the non-human: slaughterhouse workers, for instance, get no compensation from CA because their activity violates a basic capability entitlement.  Why stop then where she does?


Nussbaum’s instincts are good, but unfortunately she is not true to them.  Near the end of her treatise she cites the Aristotelian wonder that grips us when we are in the face of nature and the non-human (407).  Had she stayed with this as her guiding thread she would not likely have gone down the path of Rawls, limiting herself merely to immanent critique of the social contract tradition.  A philosophy that starts with wonder, and that takes it seriously as a kind of methodological clue, will go in an entirely different direction.  For wonder strikes us in an entirely different way than does justice (though justice is surely important, and I would not jettison it as a secondary concept).  Indeed, we might say that wonder exactly reverses the conventional conceptual schema in which humans as agents seek to acclimate themselves in the world.  Wonder occurs in the event that strikes us – in which we lose our privilege as agents or subjects – the event momentarily makes us dumb before it.  Now of course that is not the end of the story, but rather the beginning.  We wonder at that which amazes us, and we then orient ourselves toward seeking some kind of understanding of that before which we have been brought up short.  Wonder shakes us to our foundations.  We become objects as well as subjects, and we then come to understand ourselves differently in light of that which “wondered” us.  This Aristotelian moment is present briefly for Nussbaum, but it slips into oblivion just as quickly.  Instead Nussbaum too quickly moves to the “tragic,” but not tragedy as something to be explored and discussed, but rather the tragic as a closure of the possibilities of action and thought – as an instantiation of the sacrifice of the non-human.  

Conclusion

While in Martha Nussbaum and the other philosophers of the Anglo-American tradition we found a responsiveness to the question of the animal and a number of powerful claims on behalf of the rights of animals, we also found only that we could give only “two cheers” for the ideas issuing forth from this tradition.  Though they subject canonical notions of right to a limited immanent critique, they lack both a clear understanding of the problems that stem directly from the rights tradition, as well as a vision of the animal/human bounder that is sufficiently attentive to the pretensions of anthropocentrism.  In Nussbaum especially we saw the emergence of a “species-sensitive paternalism” as the solution (!) posed by the capabilities approach to the problem of animal welfare, but significantly “the animal” never presented itself as a “question” in any of these discourses.  By this I mean that the presumptive center of each philosophical discourse purportedly sensitive to the suffering of animals remained “the human,” though none of them even presented the species-concept “human” as one in need of parenthesis or bracketing.  Instead what we saw were the blandishments of noblesse oblige – the sense that indeed we humans must attend to the sufferings we inflict on other beings, but that these other beings do not possess the capacity to fundamentally alter our sense of ourselves (or of them – the others).  The animal as such is significant for these thinkers because we mete out suffering without merit – but what if the challenge posed by the animal is something that goes far beyond this liberal critique?  What if, instead of challenging our comfort with the mass enslavement of animals by extending some of the privileges of subjectivity to them (the animals), we alter the terms of the discussion such that human subjectivity itself comes into question?  

Much fine work in philosophy has been achieved in the field of animal rights, and yet, as the preceding analysis has revealed, the field itself remains lacking in a crucial respect.  Certainly the work of Peter Singer and Tom Regan in particular has been path-breaking, but for all the notable successes in bringing non-human animals within the ambit of moral philosophy the practical effect of animal rights in the political sphere has been relatively limited.  This is not to gainsay what has been achieved, but rather to say that the limitations on practical efficacy have a more ironic root.  This root lies within the very philosophies which so vocally protest against the abuse of animals, and has two aspects.  The first is that moral philosophy by itself cannot change the world.  It is one thing to claim that animals do indeed suffer pain in ways similar to humans, and that therefore they too should be subject to analogous political and legal protection.  It is another to actually see these protections come to life, and the gap between the fine ethical pronouncement and the gritty political reality is one that cannot be easily overlooked.  Philosophers since Hegel have been particularly attentive (at least some of them have) to this danger of “the impotence of the ought,” the situation that arises all too frequently where high-minded moral thinking meets with the stoic indifference of the rest of the world.  This is especially true in the field of animal rights, as almost everyone concedes that livestock in slaughterhouses should be killed quickly and painlessly, and yet there is almost no political will to ensure that this (minimal) humanitarianism is carried through.  
The impotence of the ought haunts this field, and perhaps the primary reason for this is the lack of attention to the underlying causes of violence toward animals (and other humans as well, for that matter) – this is the second reason I mentioned above.  It is well enough to say that “thou shalt not kill” and include humans and non-humans as the objects of this prohibition, but without a sensibility that solicits an understanding of why killing is so prevalent, even enjoyable, we are only barely better off by being in possession of the new (inclusive) ethic.  This is where the concept of sacrifice that I have so often gestured toward in the text above comes back into play.  For if it is the case that non-human animals are so frequently assigned a place in the metaphysical hierarchy that destines them for sacrifice, we should begin to wonder if there is some important, perhaps even essential link, between the concepts of “animal” and “sacrifice.”  Perhaps a better way to think of the relationship is to imagine a trinitarian set of concepts – human, animal, sacrifice – and interrogate how these three terms are related to one another and to the set as a whole.  We could then ask if sacrifice plays merely a mediating role, and thus inquire in what ways it joins and separates the human and the animal.  We could also then ask if sacrifice does not play a rather more profound role, one in which it is the ground of possibility for the other two terms rather than merely a relational concept.  To ask these questions we must look outside liberal theory: to Rene Girard on sacrifice, to Jacques Derrida on sacrifice and the animal, and finally to the Greeks, who most openly dwelt within a universe defined by the Promethean inauguration of sacrifice.  Until we make this journey we cannot rest content inside the borders of a liberal cosmos – not so much because we have now irrefutably determined that animals deserve rights – but because without making this voyage we cannot say much at all about what it means to say “animal,” “sacrifice,” and therefore: “human.”
� This includes more than just dogs and cats, of course, but the bulk of expenditures are devoted to these two kinds of pets.


� Most shelter-killing comes in the form of mini-gas chambers, because it is far cheaper than individualized injection of lethal chemicals.


� I am of course speaking of the generality of academic theory.  It is part of my goal in this essay to show that traditional concepts of political theory are closely linked with animals, or more to the point, animality.


� Henry Salt’s Animals’ Rights Considered in Relation to Social Progress, published in 1892, deserves mention here for its pioneering role in including non-humans within the moral community, though it did not receive the same attention as Singer’s work and was long out-of-print.


� I use “animal studies” rather than “animal rights” because while the latter term is the more popular one, it actually leads to misunderstanding some of the key thinkers in the field.  Singer, for instance, is not a proponent of “rights” per se since he follows Bentham’s and Sidgwick’s utilitarianism.  “Animal rights” thus describes a subfield of animal studies, but does not encapsulate the whole very well.


� A Theory of Justice, p. 512.


� Page references are to the volume of Singer’s writings, Unsanctifying Human Life, edited by Helga Kuhse, Blackwell 2002.  The essays range from 1974 to his most recent, and I did not make any effort to focus on the writings from any particular period in Singer’s life.


� Jeremy Bentham, Introduction to the Principles of Morals and Legislation, 18.


� See Martin Heidegger, “The Age of the World Picture,” in The Question Concerning Technology, Harper Perennial, 1982, 115-54.


� Might this also be the place to note that the Greek terms for gods and for theory are linked with the smoking of the sacrificial altar (Greek: thuein)?


� Political Theology, MIT Press, 22.


� I will not consider any further here some of the elements that other critics are likely to focus on, but which I do not find particularly problematic.  These include: the potentially arbitrary nature of the capabilities list; the question of how we as humans can even begin to make judgments about “the good” for a particular species (her notion of a “species norm”); the issue of whether “dignity” can be meaningfully extended to non-humans; and finally the possibly subjective nature of her resuscitation of the moral sentiments (especially benevolence) against the proceduralism and neutrality of the contract tradition.  Each of these matters is of great concern from a speciesist perspective, but I do not believe they pose any particular problem for a moral theory.  The charges of arbitrariness and subjectivity seem particularly obtuse, in that they presume (as do so many philosophers, sadly) that some form of objectivity is both a desirable goal as well as actually achievable in philosophical argument.  The first thing to purge for these philosophers is anything that smells at all of subjectivity, as if the “original position” or the dictates of “practical reason” were not themselves thoroughly imbued with highly subjective notions.  But enough on this.  I will only add that the “species norm” is a troubling concept, but not for the reasons commonly adduced by philosophers.  Rather, it is the general notion of norm that Nussbaum uses that needs to be problematized, though I will not do so here.


� One could argue that a thicker conception of justice could be found in Locke or Grotius than in Rawls, and I do not consider this issue here, though I find it difficult to see how this would be provide a more hospitable terrain for justice toward non-humans.  I also wonder if justice should be the term at issue here, though I am not willing to give up easily on a concept that has proven to have such emancipatory value in the past and which continues to contain such rhetorical power in the present.


� The notion of extension also assumes that one occupies a central location from which one then expands – and this of course is the anthropocentric position par excellence.
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